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Regular Rulemaking Process

The vast majority of regulations adopted pursuant to the Administrative Procedure Act
(APA) are submitted to OAL as “regular” rulemakings. Unless a proposed rulemaking
action is submitted to OAL as an “emergency” rulemaking or is exempted from the APA,
the regular rulemaking process must be complied with when an agency undergoes a
rulemaking action. The regular rulemaking process includes comprehensive public notice
and comment requirements. It also requires that documents and information on which
the rulemaking action is based are available for review and inspection. This
comprehensive process is intended to further the goal of public participation in the
rulemaking process and to create an adequate rulemaking record for review by OAL and
the courts.

Proposed Regulations Under Review
Recent Actions Taken By OAL on Regulations
Agency Links to Recently Approved Regulations
About the Regular Rulemaking Process
Guide to Public Participation in the Regulatory Process (PDF)
Regular Rulemaking Process Flowchart (PDF)
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About the Regular Rulemaking Process

Why do agencies adopt regulations?

Are agencies required to involve the public in preliminary rulemaking activities?

What documents are needed to start the formal rulemaking process?

When does the formal rulemaking process begin?

How may the public comment on a proposed regular rulemaking action?

What if the agency makes changes to the proposed text or rulemaking documents?

What if the agency adds documents to the rulemaking record?

What does the rulemaking agency do with public comments?

What does OAL do in reviewing a regular rulemaking action?

When does an approved regulation become effective?

Why do agencies adopt regulations?

All regulations are prompted by the identification of a “problem” that needs to be
addressed by the agency through the adoption, amendment, or repeal of regulations in
order to enforce or administer a statute. For example, when the Legislature enacts a new
program or changes statutes governing existing programs, the Legislature often leaves it
up to the agency administering the program to implement the statutory changes. In order
to do so, the agency must usually adopt, amend, or repeal regulations in order to avoid
use of prohibited “underground regulations.”
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Underground Regulations

What are they, and what do they mean to you?
State agencies, with few exceptions, are required to adopt regulations following the
procedures established in the Administrative Procedure Act (APA). A regulation is
defined in Government Code section 11342.600:

“Regulation means every rule, regulation, order, or standard of general application
or the amendment, supplement, or revision of any rule, regulation,
order, or standard adopted by any state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure.”

If a state agency issues, utilizes, enforces, or attempts to enforce a rule without following
the APA when it is required to, the rule is called an “underground regulation.” State
agencies are prohibited from enforcing underground regulations.

If you believe a state agency has issued an alleged underground regulation, you can
challenge the alleged underground regulation by filing a petition with the Office of
Administrative Law (OAL). If your petition is accepted, OAL may issue a determination.
This program is informally known as the “Chapter Two Unit,” or “CTU,” because OAL’s
regulations regarding underground regulations are found in California Code of
Regulations, title 1, chapter 2.

The following links provide more information on underground regulations and how to
submit a petition to OAL alleging an underground regulation.

What must be adopted pursuant to the APA? (pdf)
What is OAL’s role in underground regulations?
Text of Chapter 2 Regulations (pdf)
Petition Explanation and Instructions (pdf)
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Additional Questions?

Richard Schulke 

Richard.Schulke@sfgov.org 

(415) 554-1772
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